ARMY AUTHORITY TO PAY PUNITIVE FINES and YEAR AUTHORITY WAS RECEIVED

Updated:  11 September 2003
	STATUTE
	IMPOSED BY STATE
	IMPOSED BY EPA

	Resource Conservation and

  Recovery Act (RCRA)

  Subtitles C and D only 

  (hazardous and solid waste)

  42 U.S.C. §6961


	YES—1992
	YES—1992

	RCRA Subtitle I only

  (underground storage tanks) 

  42 U.S.C. §6991f


	NO
	YES—20001

	Safe Drinking Water Act 

  (SDWA)  42 U.S.C. §300j-6


	YES—1996
	YES—1996

	Clean Air Act

  (CAA)  42 U.S.C. §7418


	YES -- NO2 
	YES—19973

	Clean Water Act 

  (CWA)  33 U.S.C. §1323


	NO
	NO

	Notes:  

1.  DoD disputed EPA's assertion that it has authority to assess fines against federal facilities for UST violations and referred the issue to the Department of Justice (DoJ) in Apr 99.  On 14 Jun 00, DoJ released an opinion that concluded that amendments to RCRA in 1992 gave EPA the authority to assess UST fines against federal facilities.

2.  Until recently, the Department of Justice took the position that the CAA did not “clearly and unequivocally” waive federal sovereign immunity for the payment of state-imposed CAA fines.  Accordingly, installations were instructed to continue to assert sovereign immunity as a defense except in CA (where the 9th Circuit ruled that the CAA does not allow enforcement actions initiated in state courts to be removed to federal courts (see California v. U.S., 215 F. 3d 1005 (9th Cir. 2000)) and a California state court subsequently ruled that the CAA waives federal sovereign immunity for the payment of state-imposed penalties) and the four states (KY, OH, MI, TN) of the 6th Circuit, where that court concluded that federal facilities must pay penalties imposed by state regulators for CAA violations.  See U.S. v. Tennessee, 185 F.3d 529 (6th Cir. 1999).  In February 2002, a federal district court in Florida followed the 6th Circuit decision.  See City of Jacksonville v. U.S. Navy, 187 F. Supp. 2d 1352 (M.D. Fla. 2002)(on appeal to the 11th Circuit).  But see U.S. v. Georgia Dept. of Nat’l Resources, 897 F. Supp. 1464 (N.D. Ga. 1995)(finding no waiver).  Thereafter, DoJ decided to reassess its position regarding sovereign immunity and state CAA fines.  On 15 May 2002, DOJ clarified its policy regarding authority to pay state-imposed fines under the CAA, as follows – installations may now pay state-imposed CAA fines in all but the 11th Circuit states of Florida, Alabama, and Georgia, (due to pending litigation in the 11th Circuit), as long as the settlement agreements expressly state that the federal government does not admit liability and does not waive sovereign immunity under the CAA.  Moreover, all such settlements must be coordinated with DOJ through higher headquarters.
3.  The authority of EPA to impose fines stems from an amendment to the CAA in 1990.  A DoD challenge to that authority was resolved in favor of EPA in a 16 Jul 97 opinion by DoJ.




