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ARMY READINESS AND SYSTEMS SYLLABUS

1. ADMINISTRATIVE INFORMATION:

	SESSION NUMBER: ARS-12
	EDITION DATE: September 2002

	SESSION TITLE:  Contracting for Services

	TYPE OF SESSION: Small Group Discussion

	CLASSROOM TIME: 3 hours
	OUTSIDE PREP TIME: 1 hour


2. PURPOSE: 

Every year the government contracts for over 100 billion dollars in services. Service contracts have a history of being poorly structured with cost overruns, performance shortfalls, lack of organized surveillance, and schedule delays. Most, if not all, of these problems are overcome if the government develops a work statement based on performance.


This session focuses on contracting for services and the development of a performance based work statement. The government, in contracting for services, hopes that by using this performance based method they will receive quality contractor performance. This same method of preparing a work statement is used for contracting under the Army's Competitive Sourcing (A-76) program.

3. ASSUMPTIONS: At the beginning of this session, you are expected to know or be familiar with:


a. Some basic contract terminology.


b. The 
Organizational System Management Model.

4. SESSION OUTCOMES: You will:


a. Comprehend the basic concepts of contracting for services. 


b. Comprehend the basics to writing a performance-type statement of work and a quality assurance plan. 


c. Comprehend the government process for determining whether the government or a contractor should perform a particular function.

5. KEY CONCEPTS: 

a. Performance based work statements focus on the desired outcomes—they do not contain detailed procedures. 

b. By not telling a contractor how to do a service, alternative methods can be proposed. 
6. MEASUREMENT OF OUTCOMES: As part of a team, you will demonstrate your comprehension of the outcomes by presenting a briefing of a statement of work. Faculty will assess you and your team on the briefing given to the class.

7. STUDENT ASSIGNMENTS:


a. Required Readings:



(1) Burman, A. V. (1991). Office of federal procurement policy. Policy letter 91-2 to the head of executive agencies and departments.




This reading is attached. Read. 



(2) Kaufman, S. (1996) A guide to best practices for performance-based service contracting. Washington, DC: U.S. Government Printing Office




This reading is attached. Scan Chapter 4 and 5.


(3) Hart, J. J. (2001). Contracting for Services. Fort Belvoir, VA: Army Management Staff College.



This reading is attached. It defines service contracts, personal services and provides some problems in determining a "quality" service. Read

b. Other: Four teams will develop and present information briefings.

8. OTHER USEFUL REFERENCES: None

EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET 
WASHINGTON, D.C. 20503

April 9, 1991

POLICY LETTER 91-2

TO THE HEADS OF EXECUTIVE AGENCIES AND DEPARTMENTS

SUBJECT: Service Contracting

1. Purpose. This Policy Letter establishes policy for the Government’s acquisition of services by contract. It emphasizes the use of performance requirements and quality standards in defining contract requirements, source selection, and quality-assurance. This approach provides the means to ensure that the appropriate performance quality level is achieved, and that payment is made only for services which meet contract standards.

2. Authority. This Policy Letter is issued pursuant to section 6 (a) of the Office of Federal Procurement Policy (OFPP) Act, as amended, codified at 41 U. S. C. section 405.

3. Definitions.


a. “Performance-based contracting” means structuring all aspects of an acquisition around the purpose of the work to be performed as opposed to either the manner by which the work is to be performed or broad and imprecise statements of work.


b. “Services” are defined as the performance of identifiable tasks rather than the delivery of an end item of supply. “Services” also include tasks that are delivered under a contract where the primary purpose of the contract is to provide supplies. For the purpose of this Policy Letter, requirements for architect-engineer services acquired in accordance with the Brooks Act (P. L. 92-582, as amended) and for construction are excluded.

4. Background. Each year the Government contracts for a significant amount of services. Such services range from the routine maintenance of facilities or equipment to highly sophisticated technical and management assistance such as the design, development and furnishing of systems, or expert assistance for management and program activities. Attempts to apply contracting methods which are inappropriate to the services being acquired have often resulted in unsatisfactory services performance and contract administration problems, as reflected in several internal agency investigations and evaluations, General Accounting Office Reports, and OFPP studies. These reports criticized unnecessarily vague statements of work, insufficient use of firmer pricing arrangements, the lack of quantifiable performance standards, and the inadequacy of quality assurance surveillance. In addition, there is concern that the government under-emphasizes quality vs. price in the acquisition of services. The use of performance-based service contracting methods enhances the Government’s ability to acquire services of the requisite quality and to ensure adequate contractor performance.

5. Policy. It is the policy of the Federal Government that (1) agencies use performance-based contracting methods to the maximum extent practicable when acquiring services, and (2) agencies carefully select acquisition and contract administration strategies, methods, and techniques that best accommodate the requirements. In addition, agencies shall justify the use of other than performance-based contracting methods when acquiring services, and document affected contract files. Performance-based contracting methods consist of the following:


a. Statement of work. When preparing statements of work, agencies shall, to the maximum extent practicable, describe the work in terms of “what” is to be the required output rather than “how” the work is to be accomplished. To assist in refining statements of work, consideration shall be given to issuing draft solicitations.


b. Quality Assurance. Agencies shall, to the maximum extent practicable, assign contractors full responsibility for quality performance. Agencies shall develop formal, measurable (i.e., in terms of quality, timeliness, quantity, etc.) performance standards and surveillance plans to facilitate the assessment of contractor performance and the use of performance incentives and deduction schedules. Agencies shall, to the maximum extent practicable, avoid relying on cumbersome and intrusive process-oriented inspection and oversight programs to assess contractor performance.


c. Selection procedures. Agencies shall use competitive negotiations for acquisitions where quality of performance over and above the minimum acceptable level will enhance agency mission accomplishment and be worth the corresponding increase in cost. This approach will apply to most technical and professional services. In such instances, contracting activities shall give careful consideration to developing evaluation and selection procedures that utilize quality-related factors such as: technical capability; management capability; cost realism; and past performance. These factors shall receive increased emphasis to the extent requirements are more complex and less clearly defined. The desired relative importance among these factors and between these factors and price shall be determined, and they shall be applied as stated in the solicitations. To ensure application of cost realism, cost proposals shall be reviewed to assess offerors’ understanding of the requirements and consistency with their technical proposals. Special attention shall be directed to limiting opportunities for technical leveling and technical transfusion. Technical leveling and technical transfusion discourage offerors from proposing innovative methods of performance and often result from repeated discussions and the submission of revised offers based on these discussions. Opportunities for discussions and revisions of offers shall be limited to the extent practicable. Sealed bidding shall be used when the goal of the acquisition is to achieve the desired service at the lowest price with minimum stated acceptable quality.


d. Contract type. Contract types most likely to motivate contractors to perform at optimal levels shall be chosen. Fixed price contracts are appropriate for services that can be objectively defined and for which risk of performance is manageable. In most instances, services that are routine, frequently acquired, and require no more than a minimal acceptable level of performance fall into this category. For such acquisitions, performance-based statements of work and measurable performance standards and surveillance plans shall be developed and fixed price contracts shall be preferred over cost reimbursement contracts. Cost reimbursement contracts are appropriate for services that can only be defined in general terms and for which the risk of performance is not reasonably manageable. Complex or unique services for which quality of performance is paramount frequently fall into this category. Furthermore, to the maximum extent practicable, contracts shall include incentive provisions to ensure that contractors are rewarded for good performance and quality assurance deduction schedules to discourage unsatisfactory performance. These provisions shall be based on measurement against predetermined performance standards and surveillance plans.


e. Repetitive requirements. When acquiring services which previously have been provided by contract, agencies shall rely on the experience gained from the prior contract to incorporate performance-based acquisition methods. For such follow-on requirements, statements of work shall further describe the services in terms of “what” is to be performed, and performance standards and surveillance plans shall be more definitive than those for the prior acquisition. Where appropriate, conversion from a cost reimbursement to fixed price arrangement shall be accomplished and, whenever possible, incentive provisions and quality assurance deduction schedules shall be introduced.


f. Multiyear contracting. Agencies with statutory multiyear authority shall consider the use of such authority when acquiring services. The use of such authority will increase competition by offering a more stable, long-term 

contracting environment. It will also encourage offerors to invest in the development and implementation of innovative and efficient methods of performance by ensuring recoupment of these investments.

6. Responsibilities.


a. Federal Acquisition Regulatory Council. The Federal Acquisition Regulatory Council shall ensure that Government-wide regulations to conform to the policies established herein are promulgated in the first Federal Acquisition Circular issued 120 days after the effective date of this Policy Letter. These regulations shall include a framework for individually tailoring the source selection method, type of contract, and contract administration techniques to fit the requirement, and for agencies to document the reason(s) for not using performance-based contracting methods as prescribed by that framework.


b. Heads of Agencies. Heads of agencies are encouraged to implement the policies established herein and initiate any necessary staff training upon the effective date of this Policy Letter.

7. Information Contact. For information regarding this Policy Letter contact Stanley Kaufman, Deputy Associate Administrator, Office of Federal Procurement Policy, 725 17th Street, NW, Washington, DC 20503, telephone (202) 395-6803.

8. Effective Date. This Policy Letter is effective 30 days after the date of issuance.










/s/









Allan V. Burman









Administrator

A GUIDE TO BEST PRACTICES FOR

PERFORMANCE-BASED SERVICE CONTRACTING

Office of Federal Procurement Policy (OFPP)

Office of Management and Budget (OMB)

Executive office of the President

INTERIM EDITION

APRIL 1996

CHAPTER 4

PERFORMANCE WORK STATEMENTS (PWS)


The PWS describes the specific requirements the contractor must meet in performance of the contract. It also specifies a standard of performance for the required tasks and the quality level the government expects the contractor to provide. The key elements of the PWS are: a statement of the required services in terms of output; a measurable performance standard for the output; and an AQL or allowable error rate. These will have been established during the job analysis phase.

CONTENT


1. Identify only those outputs that are essential and should be a part of the performance requirements summary. Express the outputs in clear, concise, commonly used, easily understood, measurable terms.


2. Do not repeat material in the PWS that is already included in other parts of the contract.


3. Do not include detailed procedures that dictate how work is to be accomplished. Instead, structure the PWS around the purpose of the work to be performed, i.e. what is to be performed, rather than how to perform it. For example, instead of requiring that the lawn be mowed weekly, or that trees be pruned each Fall, state that the lawn must be maintained between 2-3" or that tree limbs not touch utility wires or buildings.


4. To the maximum extent practicable, the PWS should be a stand-alone document, with minimum references to regulatory or other guidance. Only mandatory requirements should be referenced.

STYLE.


1. Use precise terms and clear, concise wording. Do not use broad or vague statements or overly technical language. For example, state "conversion to lighter, more penetrating fuels has caused seams to leak", rather than "conversion to lighter fuels has resulted in existing tankage becoming inadequate to prevent seam leakage of these lighter, more penetrating fuels." 


2. Use the active voice, task oriented statements (verb-noun sentence structure), and the emphatic form of the verb to establish a binding imperative. For example, say "The contractor shall (or must) provide "X", rather than "X" will be provided."


3. To prevent misunderstandings, avoid abbreviations and acronyms as much as possible. Define any that are used the first time they appear in a document, and/or include a glossary/appendix of frequently used ones. 


4. Avoid ambiguous words and phrases. Be precise and definite. For example, say "keep driveways clear of snow so that depth does not exceed 2 inches" or "maintain grass between 2 and 3 inches high" rather than " clear snow as required" or "mow grass as necessary."


5. Use consistent terminology. The same words should be used throughout the PWS when addressing the same thing. This is particularly important when referring to technical requirements. 

METHOD.


1. Use a team approach in coordinating the PWS, including at a minimum the contracting officer and a technical representative. The team should be established by the program manager, acquisition executive, or a designee of the agency head. Additional team members may include an attorney, a writing advisor, and a representative from the customer/user staff. Whenever possible, at least one team member should be experienced in performance-based contracting techniques. Once established, the team should designate a team leader to serve as a facilitator. This team approach will result in a better final product, and limit the potential for disagreements among agency officials prior to award and during contract performance. It also serves to involve program personnel early in the acquisition process. This is important because implementation of the PBSC program properly resides predominantly with the program office. Program personnel are primary points-of-contact for PBSC projects. To this end, continued collaboration throughout the acquisition process is important. 


2. Whenever possible, utilize Solicitations for Information Purposes (see FAR 15.405), including draft statements-of-work and requests for comments, to refine the PWS. Review by and input from potential sources provides an effective way to screen the PWS for accuracy, comprehensiveness, and clarity. It also serves as an excellent tool to identify aspects of the PWS that would restrict competition, raise costs unnecessarily, or discourage contractor innovation. Early involvement of industry is important. Sources should be asked whether certain quality requirements are significant cost drivers so the government can consider whether they are worth the extra cost. A sample Request for Comment is included at Appendix 8. 


3. To the extent possible, disseminate draft RFPs and solicitations. This saves time and money and may result in greater competition. OFPP is in the process of requesting agencies to place their RFPs on the INTERNET. This will be accomplished by linking agency home pages to the Acquisition Reform Network (ARNET) home page under the subheading entitled "Acquisition Opportunities." 


4. To the extent available, utilize existing model PWSs, particularly those tested in application. An agency does not have to reinvent the wheel and start from scratch to develop a performance work statement. See Appendix 9 for a list of model PWSs. 
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CHAPTER 5

QUALITY ASSURANCE PLAN (QAP) AND SURVEILLANCE


The QAP specifies how government quality assurance surveillance of the contract tasks set forth in the PWS will occur. It is needed to ensure the government receives the services for which it contracted, and pays only for the services it receives.


Accordingly, the QAP provides the method to determine if the contractor meets the performance standards in the PWS. The QAP provides how and when surveillance, in accordance with the PWS, will be performed. Since the QAP is intended to measure performance against standards in the PWS, these interdependent documents must be coordinated, and both should be included as part of the solicitation. 

CONTENT


1. A good QAP should include a surveillance schedule and clearly state the surveillance method(s) to be used. The QAP development also establishes how resources will be used to ensure that the government receives what it is paying for. This information is critical in these times of diminishing resources.


2. The detail in the QAP regarding a particular task should be consonant with the importance of the task. 


3. The QAP should focus on the quality, quantity, and timeliness etc. of the product to be delivered by the contractor, and not on the steps required or procedures used to provide the product or service.

STYLE


1. The PWS and QAP are intertwined, therefore it is both effective and efficient to write them simultaneously. 


2. The PWS and QAP may be combined into one document. This would make it easier for both the contractor and inspector to understand and administer the contract requirements. 


3. See Chapter 4 for best practices that are equally applicable to the QAP.

METHOD


1. It is important to select the most appropriate surveillance method for the effort involved. In selecting the appropriate method, take into consideration task criticality, task lot size, surveillance period, performance requirement and standard, availability of quality assurance evaluators (QAEs), surveillance value in relation to task cost/criticality, and available resources. 


2. Careful selection of appropriate surveillance methods enables the agency to determine the amount of resources and associated costs needed to perform the surveillance task. 


3. Acceptable surveillance methods include:



a. 100 Percent Inspection: This is usually the most appropriate method for infrequent tasks or tasks with stringent performance requirements, e.g. where safety or health is a concern. With this method, performance is inspected/evaluated at each occurrence. 



b. Random Sampling: This is usually the most appropriate method for recurring tasks. While 100 percent inspection has no margin of error, it is too expensive to be used in most cases. With random sampling, services are sampled to determine if the level of performance is acceptable. Computer programs may be available to assist in establishing sampling procedures.



c. Periodic Inspection: This method, sometimes called "planned sampling," consists of the evaluation of tasks selected on other than a 100 percent or random basis. It may be appropriate for tasks that occur infrequently, and where 100 percent inspection is neither required nor practicable. A predetermined plan for inspecting part of the work is established using subjective judgment and analysis of agency resources to decide what work to inspect and how frequently to inspect it. 



d. Customer Complaints: Although usually not a primary method, it is a valuable supplement to more systematic methods. For example, in a case where random sampling indicates unsatisfactory service, customer complaints can be used as substantiating evidence. In certain situations where customers can be relied upon to complain consistently when the quality of performance is poor, e.g. dining facilities, customer complaints may be a primary surveillance method, and customer satisfaction an appropriate performance standard. In all cases, complaints should be documented, preferably on a standard form. 


4. The surveillance methods to be used should be discussed with the contractor to confirm that they are fully understood. Whatever form of surveillance the government uses, care should be taken to ensure that no undue interference with contractor operations occurs.


5. Surveillance must be performed as stated in the QAP for the covered contract. It includes scheduling, observing, documenting, accepting service, and determining payment due by Quality Assurance Evaluators (QAEs). 


6. Avoid relying on cumbersome and intrusive process-oriented inspection and oversight programs to assess contractor performance.

QAE REQUIREMENTS


1. QAEs must be fully qualified to meet the major responsibilities of the position: maintaining complete and accurate documentation, a good relationship with the contractor, and thorough knowledge of the contract requirements. Experience and training are essential for effective surveillance. 


2. The QAE should be identified with a letter of assignment that includes a copy of the contract and surveillance plan. It should include cautions against making legal interpretations, imposing tasks not in the contract, supervising contractor employees, or waiving contract requirements. A copy of the letter should be provided to the Administrative Contracting

Officer. 


3. Ideally, the QAE should be dedicated fulltime to quality assurance activities. If this is not possible, the QAE aspect of the individual's job should be a critical element in their performance appraisal. 

REQUIREMENTS


1. Contractors should be briefed on surveillance requirements and responsibilities at a post-award conference. Surveillance should be comprehensive, systematic, and well documented. It is important to review and discuss the contractor's plan for maintaining an acceptable quality level under the contract. In fact, in many cases, contractors are required to submit a Quality Control Plan to the government prior to the post-award conference.


2. One way to document surveillance is through use of a surveillance checklist. See Appendix 10 for a sample. Techniques include inspections, correspondence reviews, customer surveys, and audits.


3. When performance is deficient, the contractor should be promptly notified by the contracting officer and a system should be established to track corrective action.

EXTENT


1. The extent of surveillance is determined by the surveillance schedule established in the QAP. It should be sufficient systematically and fairly to evaluate the contractor's total performance throughout the performance period. 


2. Where surveillance results show good performance consistently, the amount of surveillance may be adjusted accordingly. This saves the government money, reduces oversight burdens on the contractor, and recognizes the contractor's level of performance. 

INCENTIVES


Use of positive and negative incentives should be monitored to confirm that they have the intended impact on subsequent contractor performance.
Contracting for Services
(Some problems with defining quality services)


The Federal Acquisition Regulation (FAR) defines a service contract "as a contract that directly engages the time and effort of a contractor whose primary purpose is to perform an identifiable task rather than to furnish an end item of supply". More simply put, services are processes that change conditions. We do not hire a contractor just to do something, we hire a contractor to do something to something, such as clean a building, serve students lunch, or train people. Service tasks are directed at a service object, which can be a thing, a person, an organization, or a process.


Supplies and services are very different. Supplies are things. They have a material existence, defined by physical design or some performance attributes. One can touch a "thing" and can determine its quality based on how well it conforms to a contract specification. Services are processes. Many services produce no materiel "thing" to touch or to measure performance. In most cases, in the performance of a service, production and consumption are simultaneous. Even when services do produce materiel evidence such as a "clean" building the evidence is short lived. The building begins to get dirty almost immediately. Service quality, unlike supply quality is often highly subjective and difficult to specify objectively. The lunch served is supposed to be a quality meal. How do we specify that quality other then to name it?


Despite these differences between supplies and services the FAR treats them more of less as if they were the same. In fact, the "inspection" clause for supplies and services are exactly the same except either the word supply or service is placed in the body of the clause. The bottom-line, whether it’s a "supply" or a "service" the standard for acceptable performance is "conformity" with contract requirements.


The Government's policy is that performance-based contracting is the preferred method for acquiring services. Service requirements can be simple (the performance of a single task) or complex (multiple tasks or multiple functions such as a whole base support contract). Short-term tasks can be performed in hours while long-term services may be performed over a year or even longer.


Generally, activities can describe their requirements for supplies prior to contract award. Complex, long-term services, on the other hand, are much more difficult to specify prior to contract award. More often then not a requiring activity's service requirement depends on circumstances that are difficult to predict or even to know about in advance and often will require ad hoc responses. The problem is that contractors are required to conform to contract requirements and, therefore, activities must be able to identify these contract requirements in advance of contract award. How is it possible for a requiring activity to fully specify requirements and measurable performance standards for services that must be performed years in to the future? 

For most types of services the requiring activity would prefer to be able to tell a contractor, during performance, exactly what are the expected outcomes. A service contract and its performance standards are not much different from a typical civil servant's job description and performance objective. At least once and possibly three times during a year most Army civil servants are counseled and informed where their performance is in relation to the performance objectives. Sometimes the civil servant will need to adjust their performance and sometimes the performance objectives will need to be adjusted. Regardless, we recognize that it is extremely difficult to identify in advance expected performance outcomes of a service over a long period of time. Why would we expect, and in fact, demand that these same types of outcomes be clearly identified for a service contract? We have never done it when the government employee performed the service. Yet the FAR forces us to do so for a service contract. To do otherwise may result in what is called a "personal" service contract. Personal services contracts, except as authorized by Congress are illegal.  

A personal service contract is characterized by the employer-employee relationship it creates between the Government and the contractor's personnel. The Government is normally required to obtain its employees by direct hire under competitive appointment or other procedures required by the civil service laws. Obtaining personal services by contract, rather than by direct hire, circumvents those laws unless Congress has specifically authorized acquisition of the services by contract (to date we can award personal services contracts for expert witnesses, medical support, professional consulting and Architect & Engineering types of services).

An employer-employee relationship under a service contract occurs when as a result of either the way the Government wrote the contract's terms or because the way the Government administers the contract during performance, contractor personnel are subject to the relatively continuous supervision and control of a Government officer or employee. Each contract arrangement must be judged in the light of its own facts and circumstances, the key question always being: will (or does) the Government exercise relatively continuous supervision and control over the contractor personnel performing the contract? The sporadic, unauthorized supervision of only one of a large number of contractor employees might be considered not relevant, while relatively continuous Government supervision of a substantial number of contractor employees would have to be taken strongly into account. 

To avoid even the perception that a personal service contract exists or that the Government will supervise contract employees the Government requires very clear contract requirements with clear measurable performance objectives. When we have clear contract requirements that have measurable performance objectives the contractor simply performs in accordance with the contract and the contractor does not require any supervision or direction from the Government. If, on the other hand the Government cannot clearly identify its requirements in advance with measurable performance standards then when a contract for services is awarded the Government may end up supervising or directing contractor employees to assure some type of performance. This may be construed as a personal service contract. The result of a determination by the contracting officer that it appears a personal service contract exists would result in the contract being terminated.
7
ARS-12-15

